- RE: W 1liam D bbern

STATE OF VERMONT
ENVI RONMVENTAL BOARD
10 V. S. A. CHAPTER 151

Fi ndi ngs of Fact and
Box 427 Concl usi ons of Law
Barre, Vernmont 05641 Land Use Permt Anend-
ment $#5R0194-1-EB

This is an appeal from Land Use Permt Amendment #5R0194-1

gr ant ed bg the District #5 Environmertal Conmi ssion on May 8,
1981 to the applicant, WIliam D bbern. The permt anendment

.allows the applicant to chancre the use of Lot 43 froma sinale

famly residence to a water and sewer systemsorvicinaeiaht
units of famly housing |ocated on adjacent property in williams-
town, Vermont.  Stephen Wodruff, ar adioining proverty owner,
and the Felicity Rural Preservation Association filed this appeal

on May 22, 1981.

_ The appeal raises the underlyina issue of Act 250 jurisdic-
tion over the proposed construction of eight units of famly

housi ng | ocated on property adjacent to the permtted subdivision.

The follow ng issues are presented:

1. The applicant has presented two procedural notions:

(a) Anotion to deny party status to appellant Stephen
Wodruff,, the adjoining property owner; and

(b) A notion to dismss the appeal because it was not
filed wwthin thirty days of the District Comm s-
sion's prelimnary order on jurisdiction and scope
of review.

2. The notice of appeal and the applicant's response
present two distinct, substantive juri'sdictional

questi ons:

(a) Whether the District #5 Environmental Conm ssion
shoul d have reviewed the construction of the eight
units of famly housing because its water and
sewer systemw || be [ocated on one of the lots
of a previously permtted subdivision; and,

(b) Whet her the construction of eight units of famly
housi ng and mai ntenance of an existing private
residence, and a single apartnent, is a "housina
project” of ten or nore units within the neaning
of 10 V.S. A 86001(3) and is therefore subject to
Act 250 review wholly apart fromits connection
"to the adjacent subdi vision.

t



A public hearing on this appeal convened at 10:30 a.m on
June 23, 1981 at the Tavern Mtor Inn, Mntpelier. The Board .
granted appellants' request to recess the hearing until 1 :30 p.m.’
In response to applicant's notion to denv party status, Stephen
Woodruff withdrew his appeal as an individual, but renmained a
party as a nenber of the Felicity Rural Preservation Association.
The Board then heard testinmony and oral argument on the notion
to dismss and on the substantive issues of jurisdiction. oy
Fi ndi ngs of Fact and Concl usions of Law, below, are based upon
the record devel oped at that hearing.

Fi ndi ngs of Fact

. A. Procedural Issue

1. On May 20, 1980 WIIliam D bbern submtted to the
District 45 Environnental Commi ssion an application
for an anmendnent to Land Usc Permit #5R0194, originally
granted to Eri Martin in 1973. The anendnent applica-
tion requested permssion to change the use of Lot #3
fromthe previously permtted single famly residence
to a water and sewer system servicing eight units of
public housing |ocated on property adjacent to the
permtted subdivision. On My 21, 1980 the District
Coordi nator issued a project review sheet advising the
parties that the Conm ssion's scope of review under
the applicable criteria of 10 V.S. A 86086(a) woul d be
limted to the change in use of Lot #3. The project
review sheet states that if any party disagrees with the
District Coordinator's opinion, an appeal "shoul d" be
filed wthin thirty days of the advisory opinion date.

2. On June 25, 1980 the District Conmssion held a hearing
to consider the proper scope of review of this amendment
request; and on July 11, 1980 the Commi ssion issued an
order confirmng that the scope of review would be
limted to the amendnent as indicated in the District
Coordi nator's advi sory opi nion.

B . Substantive Issues

1. Applicant intends to construct eight units of public
housing on a parcel of land (Parcel C, Exhibit #3)
adj acent to a previously permtted subdivision (Land
Use Permt #5R0194, granted to Eri Martin on Cctober 25,
1973). The applicant, owner of Lot 43 in the pernitted
subdi vi si on, proposes to change the use of that lot from
a single famly residence to a water and sewer system
servicing eight units of public housing on the adjacent
land. The applicant owns a third parcel (Parcel A,
Exhibit #3), also adjacent to the permtted subdivision,



e bbb

e bbb S it kil
.

on which he maintains a pre-existing private residence
containing an apartment, currently occupied by his
daughter. Lot #3, Parcels A and C are all |ocated

wthin a five mle radius of each other.

We find that the financing of the proposed eight units
of public housing is to be provided by the Vernont
Mousi ng Finance Agency; the units will be |eased by

the Vernmont Housing Authority. W find that the
applicant has no intention to include his house and
apartment in the subsidy or |ease agreenents pertaining
to the eight unit project.

Aside fromthe water and sewer systemfacilities to bc

| ocated on Lot $3, there is no physical or functional
rel ationship between the permtted subdivision and theo
proposed eight units of public housing. Nor do we find

a functicnal relationship between the pre-existing house

and apartment and the proposed eight units of public
housi ng.

Concl usi ons of Law

A

Procedural |ssue

1

Applicant's nmotion to dismss the appeal based on

appel lants' failure to appeal the D strict Coordinator's
advisory opinion is denied. W conclude that the phrase

contained in the May 21, 1980 project review sheet
stating an appeal "should" be made within thirty days
I's not mandatory, nor is the advisory opinion a fina
order of the District Conmssion'. Appellants were
therefore not required to appeal this opinion wthin
the appeal period set out in 10 V.S A 56089.

Applicant's nmotion to dismss based on appellants'

failure to appeal the District Conmssion's order of
July 11, 1980 is also denied. W separate the issue

of whether the appeal is tinmely into two procedural
questions, because the appeal raises both a challenge
to the District Commssion's order regarding the scope
of revicw in the anendnent request, and a distinct
claimof jurisdiction over the alleged "housing project.
In his notion to dismss, the applicant also addresses

both questions, requesting the-Board to find: (a) that

appel 'ants woul d have been permtted to appeal the
District Commssion's order limting the scope of
review only within thirty days of that order, and (b)
that the question of independent Act 250 jurisdiction
over the proposed eight units of housing is a proper

shoul d not be permtted to address this issue in the
form of an appeal

~matter for a declaratory ruling and therefore, appellants



[ R
.

the scope of review,

First,

4,

with respect to the Commssion's order regarding

this Board has stated on previous

occasions that we are reluctant to intervene in District
Comm ssi on proceedings until

its review of the application.

t he appeal .
Novenber 2,

See In re Blair

t he Comm ssion has conpl et ed
we will not bar
(#4C0388-EB,

Ther ef or e,
Fam |y Trust

1979) and In re Developers Dversified, Ltd.

(#5W0584-EB, March 18, 1980).

Wth respect to the jurisdictional
by the decision of the Vernont Supreme Court
H ghway No. 1, Peru,

In that case the Court
proceedi ngs have been conpl et ed,

I Ssue,

we are guided
In re State A d
Vernont, 133 WVt. 4, 328 A.2d 667 (1974).
ruled that when District Comm ssion

it is inproper for the

Board to entertain a petition for a declaratory rulina under

3 V.S. A 8808 by the aggrieved party.
review in such cases is an appeal

Because the jurisdictional
to the scope of review question,
on this issue is proper,

86089.

Theproper route of

to the Board under 10 V.S A
issue is directly |inked

we believe that an appeal

and we concl ude that the appeal

was properly filed within thirty days of the Conm ssion's
final order.

Subst anti ve |ssues

1

W conclude that the District Conm ssion properly |imted:
its scope of review of the anmendnent application under
the applicable criteria of 10 V.S. A 86086(a) to the

change in use of Lot #3.

The proposed eight units of

public housing are not an extension of the permtted
single fam |y subdivision; rather, the public housing
Is a separate devel opnent to be |located on | and which

was never w thin the subdivision,

jurisdiction of the District Commssion. As

has stated on previ ous occasions,

nor subject to the

this Board .

the scope of review

of .an amendnent to a permt is limted to the change in
the pre-existing permtted use. See
(#5L0558-1-EB, Decenber
Highway Project (#5L0083-2-EB, Septenber 13,

In re Stanmar, Inc..

21, 1979) and In re Belvidere

1379).

We conclude that the eight units of public housing,
together with the applicant's pre-existing private

resi dence and apartnent,

five mle radius,

al t hough |l ocated wthin a

ive s, do not constitute a "housing project”
within the neaning of 10 V.S A s86001(3). Th

e facts

of this case are distinguishable fromthose in Burlington,

Housi ng Authority (D.R #124, May 20,

1981). I n that decision

t

we held that the devel opment of 35 housing units on four |
tracts of land owned, constructed and maintained by the
Burlington Housing Authority, all within a five mle

was a scattered-site "housing project" subject

radi us,
to Act

250 jurisdiction.

We consi der

sever al

factors



constitute a "housing project”, including: retained
conmon ownership or managenment, common funding, shared ’
facilities, and contiguity in time of development. Wth ,
the exception of retained common ownership, we find that
these factors do not exist in the factual situation of

this appeal. As we noted in Burlington Housing Authority;
the nere ownership of ten or Tdre nhousing units does not
constitute the donstruction or maintenance of a "housing
project” under §6001(3). W observe, in addition, that
the applicant's lhouse With apartment are pre-existing ‘
units, not units to be constructed or units to be ;
rehabilitated. - IWe emphasize that there is no functional
rel ati onship between the pre-existing units and the
proposed public'housing. For these reasons, we conclude
that the propos%d eight units of famly housing is not a
"housing project” within the nmeaning of Act 250 and
therefore, no permt is required.

In determning grmther scattered-site housing units

ORDER

Applicant's motion to dismss for failure to file a timely |

aﬁpeal s denied. With|respect t0 the issues addressed herein,
the Felicity Rural Preservation Association's appeal is denied.

On July 2 and July|6, 1981, the Board received communications
from counsel for the appellants,objecting to the Board's prc,sed
decision schedule for this matter, and-indicating that they may
petition the Board for permssion to broaden the appeal to
address the substantive review Of the anmendnent application under
the criteria of 10 V.S. A 86086(a). A Mtion to Reopen the
appeal to consider wastewater disposal was filed with the Board
on July 14, 1981. Any nenoranda or supporting documents in
support of or in opposition to this notion nust be filed with
the Board and served oniall parties by July 24, 1981. The
parties are requested to indicate whether they wish to present
oral argunents to the Board on this motion. |f oral argunment
is requested, a hearing|/date Will be scheduled. |n the absence
of a request for oral argument, the Board will deliberate on the
motion at its next regularly-schedul ed hearing, July 28, 1981.

Dated at Montpelier, Vernont, this 16th day of July, 1981
ENVI RONVENTAL  BOARD.

Members voting to issue
this decision: . .
_ Aurndt Guante
Leonard U. WIson R chard H. Cowart

Fer di nand Bongartz Executive Oficer

Law ence H Bruce, Jr.

Dwi ght E. Burnham, Sr.

Mel vin H. Carter

Warren Cone




